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IMPLIED CONSENT IN NEW MEXICO
It is a harsh fact of life on American highways that each year
thousands of innocent people are killed in accidents caused by intoxicated drivers.' Property damage in the United States in 1967
caused by the intoxicated driver amounted to almost two billion
dollars. In New Mexico over half of all fatal accidents involve
alcohol.3 Finding an effective method of controlling the menace of
the intoxicated driver is a perplexing problem.4 Despite stiff penalties
for driving while intoxicated, the drunk driver has not as yet been
effectively deterred. This is perhaps due to the fact that proof of
intoxicated driving is difficult to obtain from the conflicting stories
of those involved.' Despite a Supreme Court holding that it is permissible to admit into evidence blood tests taken without the permission of the accused to prove intoxication, 6 most states still rely
on the traditional method of having the arresting officer and any
witnesses present at the arrest give testimony about the physical
state of the accused at the time of the alleged violation. Use of this
method in New Mexico has resulted in convictions in less than half
of the cases of arrests for driving while intoxicated.7 In an attempt
to provide an effective means of deterring and removing the intoxicated driver from the highways, some states have enacted "implied
consent" laws. In general terms, an implied consent law provides
that drivers using the state highways are considered to have given
their consent in advance to a test to determine the alcoholic content of their blood. Refusal to submit to the test when requested to
do so results in loss of the driving privilege.
New Mexico has recently enacted an implied consent law." It is
1. For a good discussion of the problem, see R. Weiers, Licensed to Kill (1968).
2. Id.
3. Interview with Donald McElroy, Sergeant, New Mexico State Police, in Albuquerque, New Mexico, November 5, 1969.
4. Annot., 88 A.L.R.2d 1064 (1963).
5. Id.
6. Schmerber v. California, 384 U.S. 757 (1966).
7. Interview, supra note 3.
8.

N.M. Stat. Ann. §§ 64-22-2.4 to-2.12 (Supp. 1969).

(2.4) This act (64-22-2.4 to 64-22-2.12) may be cited as the "Implied Consent Act."
(2.5) As used in the Implied Consent Act . . . : "commissioner" means the commissioner of the department of motor vehicles or his authorized agent.
(2.6) A. Any person who operates a motor vehicle upon the public highways of
this state shall be deemed to have given his consent, subject to the provisions of the
Implied Consent Act . . . to a chemical test of his breath or blood for the purpose of
determining the alcoholic content of his blood, if arrested for any offense arising out of
the acts alleged to have been committed while the person was driving or in actual
physical control of a motor vehicle while under the influence of an intoxicating liquor.
B. The test shall be administered at the direction of a law enforcement officer
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somewhat different from those in other states. This Comment will
contrast the New Mexico law with the laws of other states, revealing defects in the New Mexico statute so basic that they cripple it
completely. This discussion also suggests amendments to rehabilitate
the New Mexico statute to make it effective.
The New Mexico statute is in some ways similar to statutes enacted in New York,9 California, 0 and Nebraska." A reading of the
having reasonable grounds to believe the person to have been driving a motor vehicle
upon the public highways while under the influence of intoxicating liquor.
(2.7) If a person is arrested ten (10) miles or more from a place where a blood
test may be administered by a qualified person, the person arrested, in lieu of submitting to a chemical test of his blood, may agree to submit to a breatholisor test or similar
breath test administered by the arresting officer at the place of arrest for the purpose
of determining the alcoholic content of his blood. If the results of the breath test indicate that the arrested person is intoxicated, the arrested person shall be required to
submit to a chemical test of his blood as provided in the Implied Consent Act...
(2.10) The results of a chemical test performed pursuant to the Implied Consent
Act . . . may be introduced into evidence in any civil action against the person tested
for any violation of section 64-22-2 N.M.S.A. 1953 or for violation of any municipal
ordinance prohibiting persons from driving while under the influence of intoxicating
liquor.
(2.11) A. If a person under arrest for driving while under the influence of intoxicating liquor refuses to submit to chemical testing, none shall be administered.
B. The arresting officer shall file a sworn report with the commissioner
stating that he had reasonable grounds to believe the arrested person had been driving
a motor vehicle on the public highways while under the influence of intoxicating liquor
and that the person refused to submit to a chemical test after being advised that failure
to submit could result in revocation of his privilege to drive.
(2.12) A. Upon receipt of the arresting officer's report, the commissioner shall commence a civil action in the magistrate court where the person resides, to revoke the
arrested person's privilege to drive. The hearing in the magistrate court shall include
the issues:
(1) whether the law enforcement officers had reasonable grounds to believe
the person had been driving a motor vehicle on the public highways while under the
influence of intoxicating liquor;
(2) whether the person was arrested for driving while intoxicated;
(3) whether the person refused to submit to a chemical test after being advised that failure to submit could result in revocation of his privilege to drive. ...
9. N.Y. Veh. & Traf. Law § 1194 (McKinney 1960).
1. Any person who operates a motor vehicle or motorcycle in this state shall be
deemed to have given his consent to a chemical test of his breath, blood, urine, or
saliva for the purpose of determining the alcoholic content of his blood provided that
such test is administered at the direction of a police officer having reasonable grounds
to believe such person to have been driving in an intoxicated condition, or while his
ability to operate such motor vehicle or motorcycle was impaired by the consumption
of alcohol, and in accordance with the rules and regulations established by the police
force of which he is a member. If such person having been placed under arrest and
having thereafter been requested to submit to such chemical test, refuses to submit to
such chemical test, the test shall not be given but the commissioner shall revoke his
license or permit to drive and non-resident operating privilege; provided, however,
the commissioner shall grant such person an opportunity to be heard but a license, permit or non-resident operating privilege may, upon the basis of a sworn report of the
police officer that he had reasonable grounds to believe such arrested person to have
been driving in an intoxicated condition, or while his ability to operate such motor
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statutes shows legislative concern about the growing death rate on
the highways each year, caused to a great extent by drivers either
totally intoxicated or intoxicated to a degree that their ability to
drive is impaired. 2
vehicle or motorcycle was impaired by the consumption of alcohol, be temporarily suspended without notice pending the determination upon any such hearing.
10. Cal. Vehicle Code § 13353 (West Supp. 1970).
(a.) Any person who drives a motor vehicle upon a highway shall be deemed
to have given his consent to a chemical test of his blood, breath, or urine for the purpose of determining the alcoholic content of his blood if lawfully arrested for any offense allegedly committed while the person was driving a motor vehicle under the influence of intoxicating liquor. The test shall be administered at the direction of a peace
officer having reasonable cause to believe such person was driving a motor vehicle
upon a highway while under the influence of intoxicating liquor. Such person shall be
told that his failure to submit to such a chemical test will result in the suspension of
his privilege to operate a motor vehicle for a period of six months ...
(b.) If any such person refuses the officer's request to submit to a chemical test,
the department, upon receipt of the officer's sworn statement that he had reasonable
cause to believe such person had been driving a motor vehicle upon a highway while
under the influence of intoxicating liquor and that the person had refused to submit to
the test after being requested by the officer, shall suspend his privilege to operate a
motor vehicle for a period of six months ...
11. Neb. Rev. Stat. §§ 39-727.03, .08, .09 (Supp. 1965).
(.03) Any person who operates or has in his actual physical control a motor
vehicle upon a public highway in this state shall be deemed to have given his consent
to submit to a chemical test of his blood, urine, or breath, for the purpose of determining the amount of alcoholic content in his body fluid. The test shall be administered at
the direction of a law enforcement officer whenever the person has been arrested for
any offense (1) involving operating a motor vehicle under the influence of alcoholic
liquor in violation of a statute or a city or village ordinance when the arresting officer
has reasonable grounds to believe that before his arrest the person was driving while
under the influence of alcoholic liquor, or (2) involving driving or being in actual
physical control of a motor vehicle with an amount of alcohol in the blood in violation
of a statute or a city or village ordinance when the arresting officer has reasonable
grounds to believe that before his arrest the person was driving or in actual physical
control of a motor vehicle with an amount of alcohol in his or her blood in violation
of a statute or a city or village ordinance.
(.08) If a person so arrested shall refuse to submit to the test provided for in
section 39-727.03, it shall not be given, and the arresting officer shall make a sworn
report to the Director of Motor Vehicles stating that he had reasonable grounds to
believe that the person was operating or in actual physical control of a motor vehicle
upon a public highway while he was under the influence of alcoholic liquor or while
he had an amount of alcohol in his blood in violation of a statute or a city or village
ordinance, and the facts upon which such belief was based, that such person was placed
under arrest, and that he refused to submit to the test.
(.09) Upon receipt of the officer's report of such refusal, the Director of Motor
Vehicles shall notify such person of a date for hearing before him as to the reasonableness of the refusal to submit to the test. The notice of hearing shall be served by the
director by mailing it to such person by certified or registered mail to the last-known
address of such person, or, if such address is unknown, to the last-known business address of such person at least ten days before the hearing. After granting the person
an opportunity to be heard on such issue, if it is not shown to the director that such
refusal to submit to such chemical test was reasonable, the director shall summarily
revoke the motor vehicle operator's license or non-resident operating privilege of such
person, for a period of one year from the date of such order.
12. U.S. Dep't of Commerce, Statistical Abstract of the United States 558 (1969).
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Implied consent laws are designed to correct weaknesses of
criminal sanctions against driving while intoxicated. The difficulty
in convicting a person of driving while intoxicated is proving that
the person actually was intoxicated. Satisfying this burden of proof
by the testimony of the arresting officer or witnesses is more a
matter of opinion than of fact. An objective standard is needed,
against which the condition of the driver can be measured. The
New Mexico law states that any person operating a motor vehicle
on the public highways is deemed to have consented to an objective
measure, but then fails to set a measure.'3
The method of measurement which the statute provides is a blood
test or, in some circumstances, a test of the driver's breath.' 4 Without establishing a definite percentage of alcoholic content in the
blood at which a person is deemed to be intoxicated, the determination of intoxication is made by the person interpreting the test.
Under the new law the state remains where it was prior to the
enactment of the law-with a standard that is a matter of opinion
rather than fact.
The test called for in the New Mexico statute does not include the
provision seen in other states for a choice by the driver of whether
the test is to be made of his blood, breath, or urine. The only choice
allowed under the New Mexico law is when a person is arrested
ten miles or more from the place where a blood test can be administered, he may elect to take a breatholisor test at the place of
arrest. While this lack of choice may be commendable as requiring
the most reliable test,'" it does pose some problems.
The difficulty of not allowing any choice is that there are some
people who could not take a blood test without physical danger.
Hemophiliacs and heart patients being treated with anti-coagulants
would be endangered by the drawing of blood even under the supervision of a doctor. Some choice should be allowed for these special
cases.
The enforcement provisions of the New Mexico statute are quite
different from those in other states. As is common, the statute provides for a sworn statement from the arresting officer to the Commissioner of Motor Vehicles concerning the refusal of the arrested
driver to submit to the test provided for by the implied consent
New Mexico highway deaths total almost 500 per year. In an estimated 50%, alcohol
is involved. Interview, supra note 3.
13. N.M. Stat. Ann. § 64-22-2.10 (Supp. 1969), quoted supra note 8.
14. Id. § 64-22-2.6, quoted supra note 8.
15. Interview, supra note 3.
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law. 16 It is at this point that the New Mexico statute departs from
other state statutes and in so doing destroys the effectiveness of
the act.
The New Mexico statute makes the revocation of the driver's
license of the arrested driver who refused to submit to a reasonable
request to take a chemical test a judicial rather than an administrative proceeding. The commissioner must file a civil action in magistrate court in order to have the driver's license revoked. 7 The
burden of initiating the judicial action is on the state rather than on
the offending driver. This defeats the manner in which the implied
consent statute should interact with the driving while intoxicated
criminal statutes.
The implied consent laws in other states operate to put the intoxicated driver in an inescapable position. When stopped by an
officer for reasonable cause, the driver may either take a test which
will prove his intoxication and result in loss of the driving privilege
or he may refuse the test and with equal certainty lose his privilege.
In those states loss of the driving privilege is automatic and mandatory, and this is the very procedure which makes the law function
as it should.' 8 Even in Nebraska, where loss is not automatic, it is
almost as sure because the proceeding is administrative rather than
judicial.'" The New Mexico implied consent law is completely reversed from what it should be because of the way its enforcement
provision works. In other states, the burden is on the driver to commence a civil action to get his driver's license back; the burden in
New Mexico is on the state to commence a civil action to have the
driver's license revoked.20 In other states an intoxicated driver is
faced with certain loss of his license when he is stopped when driving
while intoxicated; in New Mexico no certainty exists.
It can be seen that the New Mexico implied consent statute has
three weaknesses. It does not provide an objective measure of intoxication, it does not provide for a choice of tests when choice may
be needed, and it erroneously puts the burden of action on the state
rather than on the driver.
The lack of an objective standard of intoxication has been noted
as a defect. To correct this, Section 64-22-2.10 should have the
following provision added to it:
16. N.M. Stat. Ann. § 64-22-2.11 (Supp. 1969), quoted rupra note 8.
17. Id. § 64-22-2.12, quoted supra note 8.
18. N.Y. Veh. & Traf. Law, quoted supra note 9; Cal. Vehicle Code, quoted supra
note 10.
19. Neb. Rev. Stat., quoted supra note 11.
20. N.M. Stat. Ann. § 64-22-2.12 (Supp. 1969), quoted supra note 8.
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Should the results of the test administered reveal a blood alcohol content of .15% or greater, the arrested person shall be deemed to be
intoxicated.

This standard (.15%) seems the fairest standard. Although
some authorities feel that intoxication may take place at a lower
level of alcoholic content, all agree that when the content reaches
.15 %, the person is intoxicated. " Since the implied consent law is a
relatively drastic step to deal with a serious problem, it would seem
best to adopt a standard which is conclusive.
As previously noted, there will be some instances in which a blood
test will not be practical. The blood test should be retained as the
preferred test since it is the most dependable test, but alternatives
should be available. To effect this, Section 64-22-2.7 should have the
following provision added to it.
The above provisions notwithstanding, should the arrested person
inform the arresting officer that he is unable to submit to the blood
test for medical reasons, the arresting officer shall allow the arrested
person to take a breatholisor or urine test in lieu of the blood test to
determine the alcoholic content of his blood.

The last modification needed is to shift the burden of action from
the state to the intoxicated driver. To accomplish this, the first
paragraph of Section 64-22-2.12 should be amended to read as
follows:
J. Upon receipt of the arresting officer's report, the commissioner
shall summarily revoke the driver's license of the arrested person for
a period of one year. Such revocation shall be subject to appeal at
the option of the driver and the appeal shall be heard in magistrate's
court as a trial de novo on the following issues:

This will give New Mexico an effective enforcement provision similar to that of other states. The enforcement provision is the basis
for success or failure. "An operator of a motor vehicle may lose his
license if he drives while intoxicated and he permits a test of his
blood or if he refuses the test."22 This was what a court had to say
about the way in which the New York statute worked. In California,
"The statute . . .requires suspension of the driving privilege not

for driving while intoxicated, but for refusing to submit to a chem21. Weiers, supra note 1, at 95.
22. Sanderspree v. Hults, 25 A.D.2d 702, 268 N.Y.S.2d 105 (App. Div. 1966).
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ical test for intoxication after arrest. ' 2 3 The New Mexico statute,
to be effective, must put the arrested driver in just this position. An
intoxicated person, if stopped by a police officer, will certainly lose
his license whether he takes the test or not.
These three modifications will give New Mexico an effective law.
Until these changes are made and funds provided by the legislature
for the statute's implementation, the implied consent law in New
Mexico is non-functional.
JOHN

R. LEATHERS

23. Serenko v. Bright, 263 Cal. App. 2d 682, 70 Cal. Rptr. 1, 5 (Ct. App. 1968).

